OOPrz HEADQUARTERS EBIVETH ARMY 
United States aray 
‘Orfice of the Staff Judge Advocete 


APO 343 
4 March 1946 
Casa fa. 
REVIEW OF STAVY JUDGR aDyooatTy 
UNTPRD STATES 
KBY YURT 


1. The attached record of triel by Military Commission appointed by 
peregreph 14, Spectal Orders No. 330, Headquaters, Eighth Army, dated 1% 
Decenber 1946, as amended by paragraph 23, Special Giders No. 337, same 
Headquarters, dated 20 Dacember 1945, having been referred » the Staff 
Judge Mivocete in accordance with paragraph 4, General Orders No 56, 
Headquarters Bighth Army, dated 4 June 1945, review ef same, with opinion 
and recommendations and reasons therefor, ia herewith submitted. 


ONAL DARA CONCERNING ACCU 


KBI YURI (Kei Uri), former Piret Lieutenant, Japaneso Imperial 

Army; Commander of Prisoner of War Camp Number 17~B, Omuta, Fukuokn, 

Kyushu, Jepan, between 1 Aneust 1943 and 31 Moy 1944, 

Tried at 3 Heqdquartere Eighth Army, ArO 343, 
Yokohama, Japan 27 December 1945 = 
7 Jemary 1946, 

Aza : 26 yeare 

Kartial Statue : Single 


3. Synenaieof Charres, Opinion snd Recomuandsticn: — 
Legally 
Charge and Soscificntion Plane Findings  Sustal- 


ned 
Cherget Violations of the Laws Kot Gallty Yes 
and Customs of War e did, at Gudlty (R 292) 
Prisoner of ¢ar Cam Number (R 19) 
1728, Ooata, Mukuoke, Kyash, 
Japan, batwaen 1 August 1943 and 
$1 Hay 1944, wiifully end um ~ 
lewfully commit orvuel and brutel 
atrocities eri other offenses - 
againat certain prisoners of Var, 
and 41a unlawfully disregerd «nd 
fail to restrain and control 
nembers of his command from 
committing atfocities and ether r 
offenses egsinst Friaonefs of War. 


Spec 12 About 31 Hay 1944, order Not Quilty Yea 
and direct beating of 2rtvate Mmilty (2 292) 

- Nosh C. Heard with clubs and (R19) 

rifle butte, and order and direct 

execution of aaid Private Heard 


by bayoneting. 

Spec 2! Vetween 1 August 1943 5 Hot Not 
‘and 31 Hay 1944 failré to provide Gutlty Guilty 
iaternational markings on prison (R19) (R 29a) 


hoapital, permitted unsanitary ele- 
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Shoree_and Sosaification -  Plgas Findings Legally 


conditions in camp, failed to 
provide adeqnate heat in barracks 
and hospital buildings; withholding 
Red Cross Supplies and necessary 
medichnes, and providing ine 
adequate medicel trasatnent. 


Spec 3: About 1 August 1943 until Not Guilty § Yes 
31 May 1944, permitted members of Guilty except 
his commnnd to commit offenses (R19) sub per 
egainst prisoners of War! (bo); of 
sab cer 
a. From il November 1°43 until (b) not 


$1 May 1944, beating inte unconectous guilty 
atete, confining in go»rd house in 
solitary confirement without food, 

water, ete for long periods of tine, 

and deliberately kill by starvation 

Sorpersl James G. Paylokos, 4th US 

Marines. 


bd. From 1 August 1943 to 31 Mey 
1944 torture by benting with fists, 
clubs and asbers Private Romero, end 
other prisoners of War, and other mide 
treatnents, of Prisoners of War. 


Mazina Sentence _ $ Death. 
Santenca A judzed $ fo be henged by the neck until dead. 
Sentence Recomended : Death ty banging. 


3. The record of trial in this casa cdnea to this heedquarters for sn ° 
automatic appellate review, the prima y function of which is to asmre that 
the accused has not been denied the rights and protection afforded, to him 
before a military comulesion trying an eceused wam criminal. Motters ree 
isting exclusively to srecifiestions 2 and 3 (b), of which accured wae found 
not guilty, will uot be considered, as my itsaues thera involved have beon 
ak rasolved tn f-vor of the accused. 


_ae Hox the Progacution: 


By an exchanga of correspondence through the Svise legstion, 
the Japanese Government agreed to apulr “mutatis Matardis", the convent lon 
Yelative to the traatment of prisoners of War (ke 1), tt wns stown Ghot 
tha accused, a lieutenant of the Imperisl Japanceo army, war the commanding 
officer of 2risoner of Yor Camp Humber 17-3, eee Makueke, Kyusho, Tepen, 
" during the period, Auguat 1943 to Mey 1944. (e 3). 


ha to ji On or gkhout 30 May 1944, Private Noah 
Go, Heard, an eres prisoner of Yar in this camp, was wnfined in the 
prison guerihouss for theft, third offence (tk 4, 2.79). On the night of 
BO yy Rta Heard escaped from the guardhonas 2 nd w#o3 roceptured (%& 22, 
268, 89; Ex 104, 2150). ‘hen tho accused woe inforaed of the excave 
he ordered that Heard be besten hy the guards (2 160; 3x 38, 2100) ond he 
waa beaten with fists (R150), clubs and riflo butte (Mx 28, 2 100). The 
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Anerican officers whe ware prisoners of war in the cac vere aunmoned and 
inforael by sccused the} Heard was to be exauted (Bx 46, 2 140,; Bx 48, R 142; 
R52). Heard wes then taken behind the guard house and in the presence of 
accused amt at his commend the prisoner was forced to kneel down (Bx 23, 2 88; 
R 152, 153) and wae bayoneted to death by the guards (Sx 4, R39; Ex 33, 8 88; 
R1A3) st about O500, 31 4M y 1944 (Ex 6, RB 47), 


2 United States Marine Corporal James 
G, Pavlokos, also a prisoner of war at this camp, was gccused of selling or 
trading rice (Sx 5, B43; Ex 6, 2 45; Exe 8, R 49) odtained from the Japanese 
kitehen (Ex 6, BR 45; Ex Tn, 2 78) to follow prisoners (Ex 6, 2 45; Ex 20, 
R60; Ex 2c, R86). He was placed in eolitary donfinament for this dy 
accused sometime in January 1944, (Ex 12, 2 65; Mx uz, R36), after being 
beaten by Japanese guards until he wes unconaciouse. (Ex 5, 2 43; Ex 9, 
Rx 28; 2100). He was deprived of clothing (Ex 11, R 56; Ex 30, R102) ard 
bedding (Be 26, Ro; Be 34, B 110). He was given very little food or water 
(Ex 4, 2 99; Bx 5, 2 43; Ex 10, R64; Bx 12, R62) and after about 29 days, 
died. (3x 5, R 43; Hx 12, R63; Ex 2). At the time he enteeed the guard 
house he hed bean healthy and weighed stout 180 pounds, (ix 5, 2 435; Bx 8, 
R49; Be 19, R78), At time of death he was onaciated, weighing about Bie 
70 pounds (Ex 5, 8 43; Bx 8, R43; m& 4, B39; Hx 19, B76; Bx 34, R110). 
During his confinement, the prisoner received no medical attention (Rx 10, 
R54), At the time of committing the prisoner to confinement, the accused 
stated that the prisoner shall die (% 148), , 


. On babalf of the accused, Mr. Teteuga Staumi, Chief of the - 
foretgn section of Javunn Red Cross, Main Branch, testified to an insvection 
of tha comp with 9, representatite of the Internaticnal Ret Croas (R 171, 
172), He told of favorshle conditions found there (R 172, 173, 174) and 
described the comp as "“svernge® (R175). 


R former Japaese Army Hajor and commandant of 
the 3c:.23ranch Camp, Fukuoka frisoner of War Camp, described on insvection 
he had made of the camp commanded by accused (R191, 193, 194), which he had 
found to be saperdor end a model (2151) and “incomparably better” then most 
camps (R195), 


Jatehi Seite described favorable conditions feund at the camp 
on en inspection on 30 Lecember 1942 by him on orders of superior ofiicere 
(R182). He alw told that at a meeting of prisoner of War camp commanders 
with Colonel Sukusawa, aperior officer of sccused, a which the Colonel 
atated that camp comnanders were inetructéd to follow rules laid down by the 
Arny regardless of the Geneve Convention »rovisiona (R 182). Under Javanese 
Aray rules, « Japanese prieoner of “ar mey be executed who meke en eacepe 
and baa resisted captura, or who has refused to comply with a sentry who Le 
armed, or who Cause? aisturbances waich souli be not etorved without the usa 
of arms, or with many othera, started disturbances which could net ba stopped 
without the use of arma (2 185). In such ceses execution may be adminiutered 
without trigl (R 185), bat if eesrped prisoner is capturel and returnad he 
would not te killed (7 285), | 


Kukishi 2ckapoto, former ceptala in Jacanese Aray, Jescribed the 
Samp commanded by ccoused aa wohl organized ani the beat of five camps visited 
(R 20, 291). Re aleo stated thst at» meeting of prisoner of war ceanp é 
commanders 1n Fabrupry 1943, Liowtensnt Generel Vanura, Director of Frisoner 
of War Intelligence Dareau, st»ted thet the rules male by the Japanese 
Minintry of War would do followed concerding prisoners of War (R 202). 


There was recoived in evidence « transiation from Jreeach of an 
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arti¢le appearing in the June 1944 issue of The International EReview of the 
es, which described favorable conditions existing in the comp 
commanded by the accused (R 188, 189). 


~demuaad elected to testify under oath in his own dehalf 
(B 212, 213). 


He stated he wae the cowmander of Detached Camp 17, at Omuta 
Fukuoka from the middie of August 1943 to the middle of duly 1944 (R 214). 
He hed no authority. to punish his guerds, but reported offenses by them to 
the unit commander of the Western 48th Force (R 315), He was told to 
follow instructions from Colonel Sagusawa, his superior, regarding prisoners 
or war, as ensva Convention rules did not apply (2 216). He was told to 
accord the same treatment to prisoners of war as accorded to Japanese 
soldiers (R 217). : 


He atated he knew prisoner of War Janew Pavlokos (R 326), who 
had a recom of being a kleptomaniac (2 236). In dugust or September 1943, 
Pavlokos was confined 5 or 6 days for theft (R 226). In February 1944, he 
was caught stealing Japanese articles, and after 2 conference with American 
officers, accused sentenced Paviekos to 20 days of solitary confinement 
(2 227). He had several times stolen from Jepanese and from fellow prisoners 
(B 227). Sometime between the seventh and tenth day of confinement, accused 
learned that Pavlokos had died (R 338). He had not withheld food or water 
(R 228). Rice, soup and water were supplied to prisoners (RB 329), bat only 
clothing accused was wearing was taken into the cell (R 229). The cell for 
confinement was consturcted according to Japanese Army regulations which | 
consisted of an enclosure of three walls and a fourth aide of only vertionl 
bare (R 239). He had constructed a vindbreak in front of the oell after 
the death (R 229). At firat he had believed death wae due to pneumonia, but 
after consulting with his medical officer decided it was caused by heart 
paralysis (RB 231). Pavlokos showed no signe of having been starved of 
deaten (2 3323), ‘Two guards were sent to the 48th Force for punishment 
decanee of the incident (R 234). ‘The duty officer of the night of the 
death was confined to his quarters by accused for being negligent in his 
responsibility (2 235), Pavlokos wes given a militery funeral (R 235). ° 


He stated that Frivate Heal wae found guilty of theft 6 or 6 
tines (R 237). For the first offense he was confined for 3 or 4 days (R237). 
On 1 May 1944, Heard broke into the canteen ani stole supplies (R 237). 
American officers were sunmoned and the offense investigated, anid accused 
sentenced Heard to 25 days of solitary confinement (R 237). About 20 May 
1944, Heard escaped his cell, broke into a warehouse and stole some supplies 
(B 237), He learned that Reward hed escaped twice before ani had stolen — 
articles (R 238), Accused hal been told by his superior of the serious view 
taken if a commander allowed a prisoner to escape, and accused had determined 
to commit hara-kiri if one of his prisoners should escape (BR 238). After 
serving the 25 days, Hasrd was released and warned by accused that any 
further violation of rules would result in his being killed (R 239), Heard 
was then allowed to work in a mess hall, but on the 4th day of hie 1 release 
he was Gaught stealing rice (2 239). dn American Captain Tisdale requested 
that Heard be transferred to another camp, because of hie dangerous nature, 
but this was impossible (2 239). Heari was sentenced to one week of 
solitary confinement, ani two guards were ordered to take him to the guard 
house. The guards beat the prisoner with fists and palm of hands, and 
accused did not intervene for three to five minutes, but did after that time 
stop the beating and reprimanded the guards (2 240). On the night of 20 
Mey Heard escaped from his cell and after a search he was ceptured in a 
letrine (R 242). He hed also broxen into a warehouse and hai stolen food 
and clothing (R 242). American officers came up and saw what Heard had 
stolen (R 243), Accused called for a document of regulations and upon 
examining it found a proviolon in the penal code stating “An escaped 
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prisoner of war may be exceuted" and in the Field Regulation of the 
Japanese army it says, "If = person cannot be rectified or if he could not 
be Corrected, he may be itilled® (BR 248), Accused decided to kill deard, 
after receiving what he interpreted as tacit approval of Ameriaan officors 
(2 246). As Heard vas being led away he attempted to escape, was prevented 
from doing so} and accused ordered hin killed (R 246). He wae bayonsted by 
a guard (2 248), An offictal report of the incident (Ex 2) desoribing the 
death as inflicted by a guant in self defense, is falae (B 249), 


5. Opinions 


The instant case was tried ty a military Commission appointed by 
the commanding senersl, Eighth army, pursuant to authority delegated to 
him by the Commander-ineChief of United States Arny Forces, Pacific, who 
in turn had been ordered by the Supreme Commander for the Allied Povers to 
appoint a military commission for the trial of the Charges against the 
accused (R 4, 5, 6). That the Commission possessed authority to try this 
Case is not open question and wae not Challenged. ‘ 


Ho issue has been made by the accused of lack of opportunity to 

prepare for the defense, and the record affords abundant proof that his 
regularly appointed counsel waged an alert and skiliful defense of his 
rights and expended exhaustive effort to present matters favorable to him. 


A challenge for cause to one member of the commission by accused 
was sust;ined by the Commeasion. The challenged menber was exanined as to 
hie qualifications without first having been Placed under oath. Thie error, 
if any, was harmless in view of the action of the conmission in sustaining 
the challenge. - 


Subsequent to arraignment accused presented motions to atrike and 
to make more definite and Certain, specifications 2 and 3. As accused waa 
found guilty only of specification 3(a) of the challenged pleadings, only 
the rulings regarding specification 3(a) will be discussed. The criticion 
of this pleading 1s directed to its alleged vagueness ant indefinitemess in 
alleging mmerous violations. It i » delieved sufficient to aay that the 
portion of the epacification preceding the letter "(A)" 10 clearly médified 
by that portion set forth under subdivision (a), which describes the alleged 
mistreatment of a named individual and in a definite manner, vis., beating 
him unconscious, confining him for long periods without food, water, dothing 
or medical attention, and depriving him of food until he starved to death. 
The accused was therety advised of a Charge of specific cruel acte and 
ommiseions toward a specific person, so that he was mffictently informed to 
enable him to prepare his defense. The motions were properly overruled. 


At the conclusion of the case for the prosecution, accused moved 
for findings of not guilty of specifications 2 snd 3(a) and (bv). Ae there 
was substantial evidence of a documentary nature Clearly possessing 
probative value, corroborated in many partioulare by the oral sworn 
testimony of a witness, tending to establish every elenent of the offense 
alleged in specification 3(a), the commission properly overruled the motion. 


The findings of the comnission are believed to be in accordance 
with the Beate cates of the evidence. Indeed, it many be anid that 
proofs submitted in support of the spséifications of which the accused was 
convicted were prastically compelling in the mind of a reasonable man for 
findings of guilty. The accused asimits that he was tho commaniing ewes 
of the prisoner of war camp involved during the timea in. question, tha ; @ 
; two prisoners of war were in captivity in this camp while he oe 1 es 
and both died there. He states on cath Kew oe oe 
' ite he permitt guards 
: no ee a. ser eae prisoners that Heard was to die and 
$ 
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that he directed that he be Killed with ao bayonet ani he was eo killed. 
The affidavits ani statemedite of ayo witnesses describe this xurder and the 
cruelities proceding it to have occurred precisely as alleged. 


With regard to Corporal Pavlokos, the egidence is also aompelling, 
though asoused denies that this privoner died of starvation or that he wae 
denied food and water. The Jepanose interpreter, present in the cz at 
the time, gave sworn, oral testizony that accused sought to get rid of 
Pavylokos, that he contexplated poisoning him, and that at the time of. 
confining the prisoner accused stated that the prisoner shall die. The 
sworn affidavits of wany witnesses, taken at different places and tines, 
describes Pavlekos as having been in good health and weighing 170-180 pounds 
at the beginning of hie incarceration ani that at the end of some thirty odd 
days his dead body was brought out and seen to be emaciated to the extent 
that it weighted a hundred pounds or lese. They tell of the lack of food or 
water to the prisener, some stating that for many daye he was deprived ; 
entirely. The sceused himself admits that Pavlekos had no bedding and that 
in cold weather Shilling winds came through the exposed side of the cell, 
There is alee substantial documentary evidenes that prior to his confinemnet, 
the accused directed and permitted guards to beat Pavlokos until he was 
unconscious. 


All of this evidence leads to the conclusion that Pavlokos died as 
a result of the deliberate withholding of food ani drink from him while in 
confinement, that sush withholding was for the purpose of effecting hie 
atarvation, and that all of this was perpetrated with the knowledge, consent 
and by order of the accused. 


The offenses of which accused stonds eonvicted coneiat of two 
murders of prisoners of war in his custody so a military commander of the 
captor power. Such conduct so clearly constitute riolations of the lawe of 
war as to require no citation of authority. The accused showed by his own 
testimony that the men were not killed in self defense, were not in the act 
of escaping or attempting to escape nor resistin: capture at the time of 
he homicides, nor were thay execute’ purmant teuny competent judgement of 
9 legal tribunal. Nothing was shown to indfoate the accused was enthorised 
even by his own goverment to impose or execute the death penalty Odcanyone, 
and he affairmetively showed that in neither instance were there circumatances 
upon which to predicate the conclusion of justifiable homicide. 


The record contains no ervors in the pimisston of evidence of other 
matters prejudice] to the substantial rights of the gccused, The 
documentary evidence 414 contain inconsistencies in dates, spalling of names 
and other minor details, but each of the documents admitted was elenarly 
relevant and had probative value on the issues involved. The inconsistancies | 
go to the weight and not the admiseibility of the evidence. The record is 
@onvincing and the charge ani apecifications of which the accused was found 
guilty are amply sustained and proven beyond a reasonable doubt. 


The sentence is legal, the enthorised punishment for all war crimes 
being death. Execution by hanging 1s specific:lly mthorised by paragraph 
8(g), SOAP Regmlations Governi ng the Trial of Accused War Criminals, AG 
000.8 ( SDée 48) Ls. 


6. Recoumandshions: 


Tt 1s recommended that the sentence be spproved, and that the record 
of trial be forwarded to the Supreme Commander for the Allied Powers for his 
action pursusnt to paragraph 5(h), SCAP Regulntions Governing the Trial of 
Accused War Criminals, A@ 000.8 (5 Dec 45) LS. 
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Attective etady hae been given to the amy petitions for clemency 
which have been presented in behalf of tha acoused. Consideration has 
aleo becn given to the request for a rehearing by the accused and the vlea 
for mercy submitted by his mother. Mo new facts or evidence in artem- 
ation can be found in these documents. The basis for the exercise of —- 
elewency whieh the pétitioner shave urged is desp syapathy for the aged 
and grieved sother of the accused. Though these appeals excite pity for 
the-nother, it ie not fadged that thie is a reasonable cause to justify 
the extending of meray to one gound guilty of the offenses charged and 
gastained in this ézse. 


There a¥e not other mitigating eirounetences eacescine the 
extension or reecnmendation of clemency tc the accused. 


& form of action designed to carry into effedt the foregoing 
recomnandetions is attached for your consideration ani signature, should 
it nest with your sppreval. 





BRNJANIN C, WILLIS, 
Capt., JagD. 
Agsistrnt Staff Judge Advocate, 


IT Rave reed the record of trial and I eoncur in the foregoing reviews 


RICHARD RBIGHMANH, 
It. Gol., JAGD, a 
Actg Staff Judge Advocate. 
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BBADQUARTERS MIGHYR ARHY 
United States Arny 
APO 343 


anneeetiaroh 1946 
Tn the foregoing case of Kei Yart, alias Koi Urd, 
the sentence ts approved. Pursuant to Paragraph 6(h), 
Regulations Governing the frial of hecised War Oriminals, 
Healquarters, Suprene Commander for the Allied Powers, 
dated & December 1945, the execution fe withhold pending 
the action of the Supreme Commander fot the Allied Fowera. 


4K 


Robert L. Bichelberger, 
Lietuensnt General, USA 
Commanding. 
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